June 9, 2003    DOL > EBSA > Frequently Asked Questions     

Frequently Asked Questions about Pension Plans and ERISA

What is ERISA? 

The Employee Retirement Income Security Act of 1974, or ERISA, protects the assets of millions of Americans so that funds placed in retirement plans during their working lives will be there when they retire. 

ERISA is a federal law that sets minimum standards for pension plans in private industry.  For example, if your employer maintains a pension plan, ERISA specifies when you must be allowed to become a participant, how long you have to work before you have a non-forfeitable interest in your pension, how long you can be away from your job before it might affect your benefit, and whether your spouse has a right to part of your pension in the event of your death.  Most of the provisions of ERISA are effective for plan years beginning on or after January 1, 1975. 

ERISA does not require any employer to establish a pension plan.  It only requires that those who establish plans must meet certain minimum standards.  The law generally does not specify how much money a participant must be paid as a benefit. 

ERISA does the following: 

Requires plans to provide participants with information about the plan including important information about plan features and funding.  The plan must furnish some information regularly and automatically.  Some is available free of charge, some is not. 

Sets minimum standards for participation, vesting, benefit accrual and funding.  The law defines how long a person may be required to work before becoming eligible to participate in a plan, to accumulate benefits, and to have a non-forfeitable right to those benefits.  The law also establishes detailed funding rules that require plan sponsors to provide adequate funding for your plan. 

Requires accountability of plan fiduciaries.  ERISA generally defines a fiduciary as anyone who exercises discretionary authority or control over a plan's management or assets, including anyone who provides investment advice to the plan.  Fiduciaries who do not follow the principles of conduct may be held responsible for restoring losses to the plan. 

Gives participants the right to sue for benefits and breaches of fiduciary duty. 

Guarantees payment of certain benefits if a defined plan is terminated, through a federally chartered corporation, known as the Pension Benefit Guaranty Corporation. 

What are defined benefit and defined contribution pension plans? 

Generally speaking, there are two types of pension plans: defined benefit plans and defined contribution plans.  A defined benefit plan promises you a specified monthly benefit at retirement.  The plan may state this promised benefit as an exact dollar amount, such as $100 per month at retirement.  Or, more commonly, it may calculate a benefit through a plan formula that considers such factors as salary and service - for example, 1 percent of your average salary for the last 5 years of employment for every year of service with your employer. 

A defined contribution plan, on the other hand, does not promise you a specific amount of benefits at retirement.  In these plans, you or your employer (or both) contribute to your individual account under the plan, sometimes at a set rate, such as 5 percent of your earnings annually.  These contributions generally are invested on your behalf.  You will ultimately receive the balance in your account, which is based on contributions plus or minus investment gains or losses.  The value of your account will fluctuate due to changes in the value of your investments.  Examples of defined contribution plans include 401(k) plans, 403(b) plans, employee stock ownership plans, and profit-sharing plans.  The general rules of ERISA apply to each of these types of plans, but some special rules also apply.  To determine what type of plan your employer provides, check with your plan administrator or read your summary plan description. 

A money purchase pension plan is a plan that requires fixed annual contributions from your employer to your individual account.  Because a money purchase pension plan requires these regular contributions, the plan is subject to certain funding and other rules.

What are simplified employee pension plans (SEPs)? 

SEPs are relatively uncomplicated retirement savings vehicles that allow employers to make contributions on a tax-favored basis to individual retirement accounts (IRAs) owned by the employees.  SEPs are subject to minimal reporting and disclosure requirements. 

Under a SEP, you as the employee must set up an IRA to accept your employer's contributions.  As a general rule, your employer can contribute up to 25 percent of your pay into a SEP each year, up to a maximum of $40,000. 

Starting January 1, 1997, employers may no longer set up Salary Reduction SEPs.  However, the Small Business Job Protection Act of 1996 (Public Law 104-188) permitted employers to establish SIMPLE IRA plans beginning in 1997.  A SIMPLE IRA plan allows salary reduction contributions up to $6,000 in 2001 ($7,000 in 2002). 

If an employer had a salary reduction SEP in effect on December 31, 1996, the employer may continue to allow salary reduction contributions to the plan.  Employees are generally permitted to contribute up to 15 percent of pay, or $10,500 for 2001 ($11,000 for 2002).  SEP participants may also be required to earn at least $450 (this number is indexed for inflation) (for 2001) to make salary reduction contributions.

What are 401(k) plans? 

A 401(k) plan is a defined contribution plan that is a cash or deferred arrangement.  You can elect to defer receiving a portion of your salary which is instead contributed on your behalf, before taxes, to the 401(k) plan.  Sometimes the employer may match your contributions.  There are special rules governing the operation of a 401(k) plan.  For example, there is a dollar limit on the amount you may elect to defer each year.  The dollar limit is $11,000.  The amount may be adjusted annually by the Treasury Department to reflect changes in the cost of living.  Other limits may apply to the amount that may be contributed on your behalf.  For example, highly compensated employees may be limited depending on the extent to which rank and file employees participate in the plan.  Your employer must advise you of any limits that may apply to you. 

Although a 401(k) plan is a retirement plan, you may be permitted access to funds in the plan before retirement.  For example, if you are an active employee, your plan may allow you to borrow from the plan.  Also, your plan may permit you to make a withdrawal on account of hardship, generally from the funds you contributed.  The sponsor may want to encourage participation in the plan, but it cannot make your elective deferrals a condition for the receipt of other benefits, except for matching contributions. 

The adoption of 401(k) plans by a state or local government or a tax-exempt organization is limited by law.

What are profit sharing plans or stock bonus plans? 

A profit sharing or stock bonus plan is a defined contribution plan under which the plan may provide, or the employer may determine, annually, how much will be contributed to the plan (out of profits or otherwise).  The plan contains a formula for allocating to each participant a portion of each annual contribution.  A profit sharing plan or stock bonus plan may include a 401(k) plan.

What are employee stock ownership plans (ESOPs)? 

Employee stock ownership plans (ESOPs) are a form of defined contribution plan in which the investments are primarily in employer stock.  Congress authorized the creation of ESOPs as one method of encouraging employee participation in corporate ownership.

What information is your pension plan required to disclose?

The Employee Retirement Income Security Act (ERISA) requires plan administrators - the people who run plans - to give you in writing the most important facts you need to know about your pension plan.  Some of these facts must be provided to you regularly and automatically by the plan administrator.  Others are available upon request, free of charge or for copying fees.  Your request should be made in writing.

One of the most important documents you are entitled to receive automatically when you become a participant of an ERISA-covered pension plan or a beneficiary receiving benefits under such a plan, is a summary of the plan, called the summary plan description or SPD.  Your plan administrator is legally obligated to provide to you, free of charge, the SPD.  The SPD is an important document that tells you what the plan provides and how it operates.  It tells you when you begin to participate in the plan, how your service and benefits are calculated, when your benefit becomes vested, when you will receive payment and in what form, and how to file a claim for benefits.  You should read your SPD to learn about the particular provisions that apply to you.  If a plan is changed you must be informed, either through a revised SPD, or in a separate document, called a summary of material modifications, which also must be given to you free of charge.

In addition to the SPD, the plan administrator must automatically give you each year a copy of the plan's summary annual report.  This is a summary of the annual financial report that most pension plans must file with the Department of Labor.  These reports are filed on government forms called Form 5500 or 5500-C/R.  The summary annual report is available to you at no cost.  To learn more about your plan's assets, you may ask the plan administrator for a copy of the annual report in its entirety.

If you are unable to get the SPD, the summary annual report, or the annual report from the plan administrator, you may be able to obtain a copy by writing to:

U.S. Department of Labor

EBSA Public Disclosure Room

200 Constitution Avenue, NW, Suite N-1513

Washington, DC 20210

Participants should include their name, address, and telephone number to assist the Employee Benefits Security Administration (EBSA) in responding to their request.  There may be a nominal copying charge. 

If you have information that plan assets are being mismanaged or misused, send details to the EBSA office nearest where you live.

How long do employees have to wait to become members of a pension plan and to become vested in their benefits? 

Generally, a plan may require a person to reach age 21 to be eligible to participate in the plan and to have a year of service.  Vesting means the employee has earned a non-forfeitable right to benefits funded by employer contributions.  Employees always have a non-forfeitable right to their own contributions. 

There are changes to the two basic vesting schedules.  Under the three-year schedule, workers are 100 percent vested after five years of service under the plan.  The six-year graduated schedule allows workers to become 20 percent vested after two years and to vest at a rate of 20 percent each year thereafter until they are 100 percent vested after six years of service.  Plans may have faster vesting schedules.

What protections do the fiduciary rules of ERISA provide? 

ERISA protects your plan from mismanagement and misuse of assets through its fiduciary provisions.  ERISA defines a fiduciary as anyone who exercises discretionary control or authority over plan management or plan assets, anyone with discretionary authority or responsibility for the administration of a plan, or anyone who provides investment advice to a plan for compensation or has any authority or responsibility to do so.  Plan fiduciaries include, for example, plan trustees, plan administrators, and members of a plan's investment committee. 

The primary responsibility of fiduciaries is to run the plan solely in the interest of participants and beneficiaries and for the exclusive purpose of providing benefits and paying plan expenses.  Fiduciaries must act prudently and must diversify the plan's investments in order to minimize the risk of large losses.  In addition, they must follow the terms of plan documents to the extent that the plan terms are consistent with ERISA.  They also must avoid conflicts on behalf of the plan that benefit parties related to the plan, such as other fiduciaries, service providers, or the plan sponsor. 

Fiduciaries who do not follow these principles of conduct may be personally liable to restore any losses to the plan, or to restore any profits made through improper use of plan assets.  Courts may take whatever action is appropriate against fiduciaries who breach their duties under ERISA including their removal.

When must employers deposit withheld employee contributions into a 401(k) plan or other pension plan? 

Employers must transmit employee contributions to pension plans as soon as they can reasonably be segregated from the employer’s general assets, but not later than the 15th  business day of the month immediately after the month in which the contributions either were withheld or received by the employer.

When can you choose your own investments? 

In some defined contribution plans, a group or an individual makes all the investment decisions for the plan's assets.  In certain defined contribution plans, however, plan officials may decide to provide a number of investment options, and they may ask you to decide how to invest your account balance by choosing among those investment options. 

The U.S. Department of Labor has established rules about plans that permit participants to direct their own investments.  Under these rules, if, and only if, you truly exercise independent control in making your investment choices, plan officials will be excused from the fiduciary responsibility for the consequences of your investment decisions.  A plan under which you in fact exercise independent control over the investment of your individual account is called a 404(c) plan (after section 404(c) of ERISA).  If you are a participant in a 404(c) plan, you are responsible for the consequences of your investment decision, and you cannot sue the plan officials for investment losses that result from your decisions. 

You are entitled to receive a broad range of information about the investment choices available under a 404(c) plan.  Thus, a plan that intends to relieve plan officials of fiduciary duties over investments must inform you of that fact.  Also, a 404(c) plan must give you sufficient information about investment options under the plan for you to be able to make informed decisions.  The information that you are entitled to receive without asking includes the following: 

A description of each investment option, including the investment goals, risk and return characteristics. 

Information about designated investment managers. 

An explanation of when and how to make investment instructions and any restrictions on when you can change investments. 

A statement of the fees that may be charged to your account when you change investment options or buy and sell investments. 

Information about your shareholder voting rights and the manner in which confidentiality will be provided on how you vote your shares of stock. 

The name, address, and phone number of the plan fiduciary or other person designated to provide certain additional information on request. 

When may your plan permit you to take payment? 

ERISA provides rules governing the times at which a pension plan may permit you to receive benefits.  As these limitations on distribution events for payment vary depending on the type of pension plan, you should consult your summary plan description for the specific events or times that are the conditions under which you will be entitled to receive your benefits.  After the event occurs that permits payment of your benefit, your plan may require some reasonable period of time during which to calculate your benefit and determine your payment schedule, or to value your account balance and to liquidate any investments in which your account is invested.  The following are a few general rules about possible distribution events for which your plan may provide. 

If your plan is a defined benefit plan or a money purchase plan, it will set a normal retirement age, which is generally the time at which you will be eligible to begin receiving your vested accrued benefit.  These types of plans may permit earlier payments, however, either by providing for early retirement benefits for which the plan may set additional eligibility requirements, or by permitting benefits to be paid when you terminate employment, suffer a disability, or die.

If your plan is a 401(k) plan, it may permit you to take some or all of your vested accrued benefit when you terminate employment, retire, die, become disabled, reach age 59½, or if you suffer a hardship. 

If your plan is a profit-sharing plan or a stock bonus plan, your plan may permit you to receive your vested accrued benefit after you terminate employment, become disabled, die, reach a specific age, or after a specific number of years have elapsed. 

Your plan's summary plan description should describe all of the rules applicable to any of the events that permit distributions.

How do you make a claim for benefits? 

Under ERISA you have a right to make a claim for benefits due under a plan.  ERISA requires all plans to have a reasonable written procedure for processing your claims for benefits and for appealing if your claim is denied.  The summary plan description should contain a description of your plan's procedures.  If you believe you are entitled to a benefit from a pension plan, but your plan fails to set up a claims procedure, you may present the claim to the plan administrator. 

If you make a claim for benefits that is denied, the plan must notify you in writing - generally within 90 days after receipt of the claim - of the reason for the denial and the specific plan provisions on which the denial is based.  If the plan denies your claim because the administrator needs more information to make a decision, the administrator must tell you what information is needed.  Any notice of denial must also tell you how to file an appeal.  If special circumstances require your plan to take more time to examine your request, it must tell you within the 90 days that additional time is needed, why it is needed, and the date by which the plan expects to make a final decision.  If you receive no answer at all in 90 days, this is treated the same as a denial, and you can proceed to appeal. 

You must be allowed at least 60 days to appeal any denial.  After receiving your appeal, the plan generally must issue a ruling within 60 days, unless the plan provides for a special hearing.  If the plan notifies you that it must hold a hearing, or that it has other special circumstances, it may have an additional 60 days. 

The plan must furnish you with a final decision on your appeal and the reasons for the decision with references to the relevant plan documents.  If you disagree with the final decision, you may then file a lawsuit seeking your benefit under ERISA.  Courts generally require that you complete all the steps available to you under the claims procedure in a timely manner before you seek relief through a lawsuit.  This is called exhausting your administrative remedies.

When should participants expect to receive distributions from their pension plans after terminating employment? 

Generally, the law requires plans to pay retirement benefits no later than the time a participant  reaches normal retirement age.  But, many plans -- including 401(k) plans --provide for earlier payments under certain circumstances.  For example, a plan's rules may  allow participants in a 401(k) plan to receive payment of benefits after terminating employment.  The plan's Summary Plan Description (SPD) should set forth the plan’s rules for obtaining the distribution as well as the timing of distribution after termination of employment.

What happens to your benefits upon death? 

ERISA provides some protection to surviving spouses of deceased participants who had earned a vested pension benefit before death.  The nature of the protection depends on the type of plan and whether the participant dies before or after payment of the pension benefit is scheduled to begin, otherwise known as the annuity starting date.  The summary plan description will tell you the type of plan involved and whether survivor annuities or other death benefits are provided under the plan.

What is a qualified joint and survivor annuity (QJSA)? 

In a defined benefit plan or a money purchase plan, the form of retirement benefit payment, unless you and your spouse (if any) choose otherwise, must be a series of equal, periodic payments over your lifetime, with a payment continuing to your spouse for the rest of his or her life if he or she survives you.  The periodic payment to your surviving spouse must be at least 50 percent, and not more than 100 percent, of the periodic payment received during your joint lives.  This form of payment is called a qualified joint and survivor annuity (QJSA). 

If the plan provides other forms of benefit payment, and you and your spouse want to waive your rights to receive the QJSA and select one of the other payment forms available, you can do so according to specified rules.  You and your spouse must receive a timely explanation of the QJSA, your waiver must be made in writing within certain time limits, and your spouse must give consent to the waiver in writing witnessed by a notary or plan representative.

Can your pension be attached for family support? 

In general, your pension benefits cannot be taken away from you by people to whom you owe money.  The law makes a limited exception, however, when family support is at stake.  Thus, a state court can award part or all of your pension benefit to your spouse, former spouse, child or other dependent by issuing a qualified domestic relations order, which must be honored by the plan.  The person named in such an order is called an alternate payee.  The court's order can be in the form of a state court judgment, decree or order, or court approval of a property settlement agreement.

What requirements must be met for a domestic relations order to be qualified? 

When a plan receives a domestic relations order purporting to divide pension benefits, it must first determine whether the order is a qualified domestic relations order (QDRO).  The order must relate to child support, alimony, or marital property rights and be made under state domestic relations law.  To be qualified, the order should clearly specify your name and last known mailing address and the name and last address of each alternate payee.  It also must state the name of your plan; the amount or percentage - or the method of determining the amount or percentage - of the benefit to be paid to the alternate payee; and the number of payments or time period to which the order applies.  The order cannot provide a type or form of benefit not otherwise provided under the plan and cannot require the plan to provide an actuarially increased benefit.  And if an earlier QDRO applies to your benefit, the earlier QDRO takes precedence over a later one. 

In certain situations, a QDRO may provide that payment is to be made to an alternate payee before you are entitled to receive your benefit.  For example, if you are still employed, a QDRO could require payment to an alternate payee to begin on or after your earliest retirement age, whether or not the plan would allow you to receive benefits at that time.  If you are in the process of a divorce, and a QDRO is being prepared for your family, you may wish to be sure that the QDRO addresses whether a benefit is payable to an alternate payee upon your death and the consequences of the death of the alternate payee.

Can a plan be terminated? 

Although pension plans must be established with the intention of being continued indefinitely, employers may terminate plans.  If your plan terminates or becomes insolvent, ERISA provides you some protection.  In a tax-qualified plan, your accrued benefit must become 100 percent vested immediately upon plan termination, to the extent then funded.  If a partial termination occurs in such a plan, for example, if your employer closes a particular plant or division that results in the termination of employment of a substantial portion of plan participants, immediate 100 percent vesting, to the extent funded, also is required for affected employees.

Can I get my pension money if I am laid off? 

Generally, if you are enrolled in a 401(k), profit sharing or other type of defined contribution plan (a plan in which you have an individual account), your plan may provide for a lump sum distribution of your retirement money when you leave the company. 

However, if you are in a defined benefit plan (a plan in which you receive a fixed, pre-established benefit) your  benefits begin at retirement age.  These types of plans are less likely to contain a provision that enables you to withdraw money early. 

Whether you have a defined contribution or a defined benefit plan, the form of your pension distribution (lump sum, annuity, etc.) and the date your pension money will be available to you depend upon the provisions contained in your plan documents.  Some plans do not permit distribution until you reach a specified age.  Other plans do not permit distribution until you have been separated from employment for a certain period of time.  In addition, some plans process distributions throughout the year and others only process them once a year.  You should contact your pension plan administrator regarding the rules that govern the distribution of your pension money. 

One of the most important documents you should have is the Summary Plan Description (SPD).  It outlines what your benefits are and how they are calculated.  A copy of the SPD is available from your employer or pension plan administrator. 

In addition to the SPD, your employer also may give you-or you may request-an individual benefit statement showing the value of your pension benefits-the amount you have actually earned to date and your vesting status.  These documents contain important information for you, whether you withdraw your money now or later.

Is my plan required to give me a lump-sum distribution? 

ERISA does not require pension and profit-sharing plans to provide for lump-sum distributions.  Lump-sum distributions are possible only if the plan specifically provides for them and only if you meet the plan's eligibility requirements.

If I withdraw retirement money, are their potential adverse effects? 

Yes.  Receiving a lump sum or other distribution from your pension plan may affect your ability to receive unemployment compensation.  You should check with your state unemployment office. 

In addition, receiving money from your pension plan may result in additional income tax.  You can defer these taxes, however, if you keep the money in your plan or if you roll over the money into a qualified pension plan or Individual Retirement Account (IRA).  There are provisions in the Internal Revenue Code that allow these rollovers.

Generally, your plan is required to withhold 20 percent of an eligible rollover distribution unless you elect to have the distributions paid directly to an eligible retirement plan, including an IRA.  This is known as a direct rollover.  If there is no direct rollover,  you will have to make up the 20 percent withholding to avoid tax consequences on the full rollover amount.  The IRS does not require 20 percent withholding of an eligible rollover distribution that, when added to other rollover distributions made to you during the year, is less than $200. 

Under IRS rules, and in order to avoid certain tax consequences, you have 60 days to roll over the distribution you received to another qualified plan or IRA if you wish to avoid the tax consequences. 

If you have a choice between leaving the money in your current pension plan or depositing it in an IRA, you should carefully evaluate the investments available through each option. 

Withdrawing money from your retirement plan also affects the amount of money you will accumulate over time.  Your pension keeps the full amount it earns through investments because its earnings are not fully taxed (until you receive a distribution).  As a result, pension accounts can grow faster than comparable taxable accounts.  Say for instance that you have $10,000 in a pension account or IRA, and it earns an average return on investment of 10 percent.  In 20 years it will grow, with compounding, to $67,300.  If you withdraw this amount after you reach age 59½ (the age at which you can withdraw money without a 10 percent penalty) and pay 28 percent income tax on your withdrawal, you will keep $48,400.

On the other hand, if you close your pension account before age 59½, taxes will claim a portion of the funds you receive and will reduce your return every year thereafter.  As a result, the value of your account after 20 years will be approximately $24,900, assuming the same rate of return and tax bracket.  The tax consequences of early withdrawal will cost you 45 percent of your account balance at retirement. 

Before you withdraw retirement funds, you may want to talk to your employer, bank, union or a financial advisor for practical advice about the long term and the tax consequences.

If I am laid off, are my retirement funds safe? 

Generally, your pension funds should not be at risk when a plant or business closes.  Employers must comply with federal laws when establishing and running pension plans, and the consequences of not prudently managing pension plan assets are serious. 

In addition, your pension benefits may be protected by the federal government.  Traditional plans (defined benefit plans) are insured by the Pension Benefit Guaranty Corporation (PBGC), a federal government corporation.  If an employer has financial difficulty and cannot fund the plan, and the plan does not have enough money to pay the promised benefits, the PBGC will assume responsibility as trustee of the plan.  The PBGC pays benefits up to a certain maximum guaranteed amount.  Defined contribution plans, on the other hand, are not insured by the PBGC. 

To help employees monitor their retirement plans and thus ensure retirement security. EBSA has issued a list of ten warning signs that may indicate your pension plan has financial problems.  They are included in the publication Protect Your Pension: A Quick Reference Guide. 

If, for any reason, you suspect your pension benefits are not safe or are not prudently invested, you should pursue the issue with the EBSA office nearest you.

What if the company declared bankruptcy? 

If an employer declares bankruptcy, there are a number of choices as to what form the bankruptcy takes.  A Chapter 11 (reorganization) bankruptcy may not have any effect on your pension plan and the plan may continue to exist.  A Chapter 7 (final) bankruptcy, where the employer's company ceases to exist, is a more complicated matter. 

Because each bankruptcy is unique, you should contact your pension plan administrator, your union representative or the bankruptcy trustee and request an explanation of the status of your pension plan.

What is the role of the U.S. Department of Labor in regulating pension plans?

The U.S. Department of Labor enforces Title I of the Employee Retirement Income Security Act (ERISA), which, in part, establishes participants' rights and fiduciaries' duties.  However, certain plans are not covered by the protections of Title I.  They are:

Federal, state, or local government plans, including plans of certain international organizations. 

Certain church or church association plans. 

Plans maintained solely to comply with state workers' compensation, unemployment compensation or disability insurance laws. 

Plans maintained outside the United States primarily for non-resident aliens. 

Unfunded excess benefit plans - plans maintained solely to provide benefits or contributions in excess of those allowable for tax-qualified plans. 

The U.S. Department of Labor's Employee Benefits Security Administration (EBSA) is the agency charged with enforcing the rules governing the conduct of plan managers, investment of plan assets, reporting and disclosure of plan information, enforcement of the fiduciary provisions of the law, and workers' benefit rights.

What other federal agencies regulate plans?

The Treasury Department's Internal Revenue Service is responsible for ensuring compliance with the Internal Revenue Code, which establishes the rules for operating a tax-qualified pension plan, including pension plan funding and vesting requirements.  A pension plan that is tax-qualified can offer special tax benefits both to the employer sponsoring the plan and to the participants who receive pension benefits.  The IRS maintains a toll-free taxpayer assistance line for employee plans at 877.829.5500.

The Pension Benefit Guaranty Corporation, PBGC, a non-profit, federally-created corporation, guarantees payment of certain pension benefits under defined benefit plans that are terminated with insufficient money to pay benefits.  The PBGC may be contacted at:

Pension Benefit Guaranty Corporation

1200 K Street NW

Washington, DC 20005-4026

Tel 202.326.4000

Toll-Free 1.800.400.7242
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 The Employee Benefits Security Administration (EBSA) makes available through its Public Disclosure Room certain employee benefit plan documents and other materials required by the Employee Retirement Income Security Act of 1974 (ERISA).  ERISA is a Federal law that is designed to protect the rights of millions of American Workers and beneficiaries in private-sector pension plans, group health plans, and certain other employee benefit plans.

Visitors may view and copy the following ERISA-required documents or submit written requests and have the documents copied.  Disclosure Room hours, copying charges, and additional resources are listed at the end of this document. 

ERISA Documents Available

Annual Report Form 5500 - This report is required to be submitted annually by many ERISA-covered plans.  It contains various schedules with information on the financial condition and operation of the plan.  Certain entities in which plans invest or participate also file annual reports with the Department of Labor.  These entities, called Direct Filing Entities or "DFEs", include bank, common or collective trust, insurance company pooled separate accounts, master trusts, group insurance arrangements, and entities covered by Department of Labor regulation 29 CFR 2520.103-12.  These reports include financial information regarding the DFE and a list of the investing or participating plans.  Generally, the six most recent reports filed by employers or plan administrators are available.  (Note: electronic copies of the data contained on all of the Forms 5500 and schedules filed each year are available for a fee by submitting a Freedom of Information Act request.)

Form M-1, Annual Reports for Multiple Employer Welfare Arrangements (MEWAs) and Certain Entities Claiming Exception (ECEs) - Generally MEWAs are arrangements which offer medical benefits to the employees of two or more employers, or to their beneficiaries.  An administrator of a MEWA generally files the one-page Form M-1 once a year.  The form is generally due March 1 each year, but administrators can request an automatic 60-day extension to May 1.

Form M-1 is effective beginning with the 1999 plan year.  The form contains general registration information including the states in which the entity operates and responses to questions regarding compliance with Part 7 of ERISA, including the Health Insurance Portability and Accountability Act of 1996, the Mental Health Parity Act of 1996, the Newborns' and Mothers' Health Protection Act of 1996, and the Women's Health and Cancer Rights Act of 1998.

Plan administrators of MEWAs must file the required form for every year that the MEWA offers benefits for medical care for the employees of two or more employers.  MEWAs that are insurance companies are exempt from the filing requirement.

Summary Plan Descriptions (SPDs) and Summary of Material Modifications (SMMs) - SPDs are important disclosure documents prepared by the plan that describe, in understandable terms, the rights, benefits, and responsibilities of participants and beneficiaries in ERISA covered pension, health, and other employee benefit plans.  The SPD must include important information regarding the plan, such as information on how the plan works, eligibility requirements, what benefits the plan provides, and how those benefits may be obtained.  SMMs describe changes made to the plan and changes in the information in the SPD.

Plan sponsors are required to automatically provide copies of these documents to plan participants upon enrollment and upon written request of a plan participant or beneficiary.  ERISA also give the Department of Labor the authority to request copies of these documents from plan administrators/employers on behalf o participants and beneficiaries.

The Taxpayer Relief Act of 1997 eliminates the requirement of plans file SPDs and SMMs with EBSA.  SPDs and SMMs filed with the agency before that date may be on file and are available upon request if they are maintained.  If a plan participant or beneficiary wishes a more recent copy of the SPD or SMM, the agency will request a copy from the plan administrator.

Top Hat Plan Statements - This is a statement that an employer maintains a plan (or plans) primarily for the purpose of providing deferred compensation for a select group of management or highly compensated employees.

Advisory Opinion Letters - These interpret and apply ERISA to specific factual situations and are issued by EBSA in response to written requests for opinions by their assigned number.

Comment Letters - These present views from the public on ERISA regulations and exemptions from the prohibited transaction provisions proposed by the department.

Announcements and Transcripts - These cover hearings held on ERISA regulations and meetings of the Advisory Council on Employee Welfare and Pension Benefit Plans.

Apprenticeship and Other Training Plan Notices - This brief notice identifies the name and place where employees can get information about courses offered by the plan.

EBSA Notices

The following EBSA documents are also available in the Public Disclosure Room: 

Advisory Opinion Letters 

Comment Letters submitted in response to EBSA requests for information 

Announcements and transcripts of public hearings 

Investment Adviser Filings 

How to Obtain Copies

You may call, write, or visit the EBSA Public Disclosure Room for document copies.  Generally, requests made in person may be picked up on the same day. 

To help locate your plan documents, please provide enough information to assist EBSA in identifying the document, such as the name of the plan and the city and state in which it is located, the name of the multiple employer welfare arrangement, the approximate date of the hearing, etc., as relevant to the document.(1) 

Written and phone requests are generally filled within 5 working days.  Requests for documents related to more than five plans may take more time to process.  SPD requests that require contact with the plan to obtain a copy may take 30 to 60 days. 

Copying Charge 

The copying charge is 15¢ per page.  Do not send advance payment or postage stamps with your request.  We will mail an invoice with the materials.  Visitors can pay in cash, by check or by money order. 

 Records Authentication Certificate 

Upon request, we can certify the authenticity of the documents requested.  If the documents are not on file, a certificate to that effect can also be made available.  (Note: Same day service is generally not available for this service.) 

 Address and Hours of Operation 

U.S. Department of Labor

Employee Benefits Security Administration

Public Disclosure Room

200 Constitution Avenue, NW, Room N-1513

Washington, DC 20210

Tel 202.693.8673 

Hours: 8:30 am - 4:30 pm weekdays (except Federal holidays) 

For more information, see EBSAs web site. 

For a list of publications, call EBSAs Toll-Free Employee & Employer Hotline number, 1.866.444.EBSA (3272). 

Footnotes

The information we need to identify a plan such as plan name and EIN, is an information collection request approved under Office of Management and Budget control number 1225-0059.  You are not required to respond to an information collection request unless it displays a currently valid OMB control number.  Providing this information is entirely voluntary.  The time needed to provide the information is expected to average 30 seconds. 
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Statutory Requirements 

  On This Page   

Statutory Requirements

Elements

Source of Case Opening Data

Preliminary Steps Prior to Opening a Case

Written Plan

Initial Contact With Plan

Scope of the Investigation

More...

Cases investigated under Program 43 are based on allegations that ERISA section 510 has been violated. Section 510 provides for civil proceedings to be brought by the Secretary of Labor, or a participant or beneficiary under the provisions of section 502 of ERISA.

Elements 

The following are basic elements necessary to establish that a violation has occurred: 

The plan is an employee benefit plan within the meaning of either section 3(1) or 3(2) of ERISA and meets the coverage requirements of section 4 of ERISA. 

The complainant is a participant or beneficiary of the plan within the meaning of section 3(7) or 3(8) or is a person who has given information, testified, or is about to give testimony relating to ERISA. 

The complainant was discharged, fined, suspended, expelled, disciplined, or discriminated against for exercising any right to which the complainant is entitled under the provisions of an employee benefit plan, Title I of ERISA, or section 3001 of ERISA, or for the purpose of interfering with the attainment of any right to which the complainant may become entitled under the plan, or Title I of ERISA; or 

The complainant was discharged, fined, expelled, or discriminated against because the complainant has given information or has testified or is about to testify in any inquiry or proceeding relating to ERISA. 

Source of Case Opening Data 

A case may be opened upon a written or oral complaint. However, it is preferable to obtain a written statement of the allegations from the complainant prior to case opening. 

The written complaint should be as complete and specific as possible, setting forth the date of the complainant's termination or other disciplinary action and identifying what the complainant believes to be the reason for the action. If there has been any correspondence between the complainant and the employer, union, plan, etc., it should be attached by the complainant to the complaint. 

Preliminary Steps Prior to Opening a Case 

The complainant should be advised that his name may be used during the investigation. Since the complainant is usually alleging that the reason for the termination or disciplinary action was to prevent him from obtaining a benefit or a right to a benefit, he should furnish details identifying the benefit or the benefit right he has been deprived of by the adverse action. The fact that the complainant is not familiar with plan provisions does not necessarily mean that he has no valid complaint. His lack of knowledge may be due to a failure by the plan administrator to provide proper disclosure. 

The investigator/auditor should be aware of the possibility that an age discrimination or other equal opportunity employment case may exist; if so, the complaint should be directed to the Equal Employment Opportunity Commission. After review of the complaint, if no case is opened, this should be communicated to the complainant. 

Written Plan 

At the discretion of the regional director, a written investigative plan, in the form of a memorandum to the supervisor, may be prepared. See Appendix A for the format to use in preparing the investigative plan. The checklist in Appendix B should be used as a guide in determining the elements to cover in the investigation. The supervisor will, in accordance with PWBA policy, review the investigative plan and, after making any changes deemed necessary, will initial and date the plan. The plan will become part of the case file. 

Initial Contact With Plan 

Except in unusual circumstances, the investigation should begin with a letter to the plan sponsor, sent by certified mail, return receipt requested, stating that the regional office/district office has received a complaint from a participant or beneficiary and requesting an explanation for the actions taken against the complainant. The provisions of section 510 should be explained and the nature of the alleged violation should be discussed. The letter should request a written reply from the addressee within 14 days of receipt of the letter. A sample letter is set forth as Appendix C. In all contacts with the parties, the investigator/auditor should convey the department's intention to resolve the matter fairly and in accordance with the provisions of ERISA. 

Scope of the Investigation 

The extent of the investigation depends upon the answer received from the plan administrator after the initial contact. ERISA gives the Secretary the authority to conduct an investigation, interview witnesses and examine records to the extent necessary to determine whether ERISA has been violated. 

However, the investigator/auditor should avoid over-investigating and over-reporting. For example, records reviewed should be those reasonably expected to reveal information pertaining to the subject area of inquiry or those which leads have indicated need reviewing, rather than an all-encompassing array of documents. 

Development of the Case 

Some matters to consider in the development of section 510 cases are listed below: 
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Allegations Involving Other Case Types

No Violations

Compliance Achieved

Noncompliance-Legal Action Not Warranted

Noncompliance-Legal Action Warranted

Small Business Regulatory Enforcement Fairness Act of 1996 Notice

Discrimination can often successfully be proven by establishing patterns of actions taken against employees in certain groups. If several plan participants are terminated, all of whom are at an age nearing full vesting, while younger persons, less experienced and less productive, are kept on the payroll, discrimination to prevent attainment of a benefit right may be indicated. If the persons terminated include both those nearing a fully vested age and younger employees who have many years to go until full-vesting, discrimination may not be so apparent. However, establishing such a pattern may not be necessary in order to show a violation of section 510 if other evidence is available. 

In many situations, it may be necessary for the investigator/auditor to prove, through personnel and other records, that there was no valid reason for the complainant's termination other than the 510 violation. Normally, an employer will deny the allegation that the employee was terminated to prevent him from attaining a benefit. The company should be willing and able to prove, through records and/or testimony, that the complainant's work record or actions, or some other proper reason(s), were the basis for the discharge. 

If the stated reason for termination was that the employee's work record was poor, the investigator/auditor should question why the employee was retained on the job for a number of years before he was terminated. If he was sufficiently capable to be retained on the job until he was nearly vested, determine why his work suddenly deteriorated if, in fact, it did. 

Allegations Involving Other Case Types 

If, during the course of the investigation, information is received or developed which indicates possible violations of ERISA which are unrelated to this case type, a separate case will be opened, as appropriate, under the applicable program number. 

If an investigation under this program develops evidence sufficient to make a preliminary determination that matters being investigated may also constitute violations of Title 18 or ERISA section 511, the investigation of the criminal aspects will be discontinued and a referral will be made pursuant to this Manual. 

No Violations 

When the investigation does not uncover any violations the investigator/auditor will prepare a closed report. If the regional director concurs that the case will be closed, a pattern closing letter will be sent.  See Appendix D.  The complainant will also be advised of the final decision. The format in Appendix E will be used in preparing closed report of investigations. 

Compliance Achieved 

When there are apparent violations the regional office will, when appropriate, attempt to obtain voluntary compliance from the plan officials. 

In cases where discrimination is apparent and the plan sponsor acknowledges that it may have acted improperly and is willing to correct the situation, the investigator/auditor must carefully consider whether the proposed correction is in compliance with ERISA. For example, the plan administrator may not grant a right, such as a vested interest, to a terminated participant unless that right has been earned. If the plan administrator were to do that, that action would violate the fiduciary requirement that a plan administrator must operate the plan strictly in accordance with the plan provisions. 

The corrective action in this type of case can become extremely complex, especially when a plan sponsor is willing to voluntarily take some steps necessary to correct a discrimination situation, but is not willing to take all the necessary steps. 

If voluntary compliance is achieved, the investigator/auditor will prepare a closed report of investigation including documentation of the manner in which the plan has corrected the violation. 

Although participant's rights cases may be resolved through voluntary compliance, neither the regional office nor PWBA is bound to seek voluntary compliance in all such cases. 

Noncompliance - Legal Action Not Warranted 

In those cases where a settlement offer is made which is either not acceptable to the complainant(s) or would not result in full compliance with ERISA, advice will be sought from Office of Enforcement/Division of Field Operations. If legal action does not appear warranted, the investigator/auditor will prepare a closed report of investigation and, after approval by the regional director, the regional office will advise the complainant of the final decision in the matter. 

Noncompliance - Legal Action Warranted 

In those cases where a settlement offer is made which is either not acceptable to the complainant(s) or would not result in full compliance with ERISA, and legal action is believed to be warranted, the investigator/auditor will prepare an action report of investigation. The format in Appendix F will be used in preparing action report of investigations. The action report of investigation together with a cover memorandum from the regional director will be sent to the regional office of the solicitor. A copy of the cover memorandum and narrative portion of the report of investigation sent directly to the regional office of the solicitor shall be sent simultaneously to Office of Enforcement/Division of Field Operations. 

Small Business Regulatory Enforcement Fairness Act of 1996 Notice 

In accordance with the provisions of the Small Business Regulatory Enforcement Fairness Act of 1996 (SBREFA), the Small Business Administration has established a National Small Business and Agriculture Regulatory Ombudsman and 10 Regional Small Business Regulatory Fairness Boards to receive comments from small businesses about federal agency enforcement actions. The Ombudsman annually evaluates enforcement activities and rates each agency's responsiveness to small businesses. If a small business wishes to comment on the enforcement actions of PWBA, it may call 1-888-REG-FAIR (1-888-734-3247) or write to the Ombudsman at 500 W. Madison Street, Suite 1240, Chicago, Illinois 60661. 

Notice of the right to comment to the Small Business Regulatory Enforcement Fairness Act of 1996 Ombudsman will be provided by copy of the PWBA Customer Service Standards pamphlet to all plan sponsors, plans, or plan service providers with less than 100 participants or employees during the course of ERISA Title I civil investigations. Discretion is granted to PWBA Regional Directors regarding the timing of the delivery of the pamphlet/notice on a case by case basis. The case file must reflect appropriate documentation of the Small Business Regulatory Enforcement Fairness Act of 1996 notice. 

The right to file a comment with the Ombudsman does not affect PWBA's authority to enforce or otherwise seek compliance with ERISA. The filing of a comment by a small business with the Ombudsman is not a substitute for complying with a PWBA subpoena or addressing PWBA's proposed corrective action in a timely manner to protect the business' interests. 
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Acronyms and Abbreviations

	Department
	Department of Labor

	DOL
	Department of Labor

	DES
	Division of Enforcement Support

	DFO
	Division of Field Operations

	DI
	Division of Investigations

	DO
	District Office

	DOJ
	Department of Justice

	DRC
	Division of Reporting Compliance

	DTAI
	Division of Technical Assistance and Inquiries

	EP/EO
	Employee Plans/Exempt Organizations, IRS

	ERISA
	Employee Retirement Income Security Act

	FHLBB
	Federal Home Loan Bank Board

	FOIA
	Freedom of Information Act

	IRC
	Internal Revenue Code

	Code
	Internal Revenue Code

	IRS
	Internal Revenue Service

	OCA
	Office of the Chief Accountant

	OE
	Office of Enforcement

	OED
	Office of Exemption Determinations

	OPM
	Office of Personnel Management

	OPPEM
	Office of Program Planning, Evaluation and Management

	OPS
	Office of Program Services

	OTS
	Office of Thrift Supervision

	PBGC
	Pension Benefit Guaranty Corporation

	EBSA
	Employee Benefits Security Administration

	RD
	Regional Director

	RFPA
	Right to Financial Privacy Act

	RI
	Report of Interview

	RO
	Regional Office

	ROI
	Report of Investigation

	RSOL
	Regional Office of the Solicitor

	Secretary
	Secretary of Labor

	SOL
	Office of the Solicitor

	USAO
	U.S. Attorney's Office
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